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Labour List MP based in Ohariu ur

21 September 2011

Hon Christopher Finlayson
Attorney-General
Parliament Buildings
Wellington 6011

Dear Christopher
Supreme Court Decision — Hamed et Ors v R

Thank you for your letter dated 19 September to David Parker and me, which we both saw
yesterday morning. This responds on behalf of us both. Thank you also for advising me by
telephone late on Monday of the Cabinet's intentions in respect of the decision, and for
authorising the Solicitor-General to give a copy of the decision to Annette King, Trevor
Mallard and me late last Friday.

You confirm in your letter your verbal advice that the cabinet has decided to introduce
legislation to overturn the effect of the Supreme Court decision. You say that the legislation
will not disturb the dismissal of charges against most defendants, or the confirmation of
charges against the remaining 4. Rather, it will suspend for a year the general effect of the
decision concerning police surveillance. It is intended that Parliament should have the
opportunity over the year to consider whether to legislate to further define what surveillance
powers police should have, while the law reverts temporarily to the state it was in before the
Supreme Court decision.

You ask for our support for the legislation. In light of the fact that we have been supplied with
no draft bill, this response is necessarily given in the abstract.

Labour has always supported the Police and other agencies having clear powers needed to
keep the peace and protect public safety. That continues to be our position.

We agree that the substantive law that should apply in this area would benefit from
clarification, and that this is best achieved via the Search and Surveillance Bill. It is a matter
of real regret that you and your ministerial colleagues did not take up our offer, made in
November last year, to cooperate in progressing that legislation with only three minor
amendments. You said on radio this morning that you could not recall having seen a copy of
the letter, although you were one of its four recipients, and although | tabled it in the House
on 16 November 2010 in the course of putting a supplementary question to you. A further
copy is attached for your records, and we look forward to a substantive reply.

It seems to us that if the Search and Surveillance Bill is to address the ongoing substantive
law, as we agree it should, this leaves two issues at large. One is the effect of the Supreme
Court decision on past cases; the other is its effect on cases to be dealt with until substantive
clarification occurs.
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As to past cases, s 30 Evidence Act appears to be highly significant. If charges are very
serious and video evidence crucial to the case, the Court will admit the evidence despite
misgivings about the manner in which it was obtained (as happened for the 4 most serious
charges in the “Urewera 17" cohort). We would need to be persuaded with evidence, rather
than assertion, that this is not a sufficient safeguard in respect of past cases.

As to present and future investigations, Professor Geddis has made what appears on its
face to be an attractive suggestion by way of an interim solution. He suggests inserting ccl
42AA-61 (accompanied by applicable definitions) from the Search and Surveillance Bill (as
amended by the select committee) into the Summary Proceedings Act, and specifying the
agencies which may invoke the relevant powers. These provisions would apply only until the
passage of the Search and Surveillance Bill. This would allow enforcement agencies to
obtain warrants for video evidence, so necessary surveillance activity could take place, on a
properly supervised basis.

Given that we offered a solution to the problems the Government now faces last November,
it would be very difficult for us to imagine circumstances in which we could support interim
remedial legislation that was proposed to be dealt with under urgency. Nor will we support
any interim legislative solution that is not to be referred to a select committee for a real
opportunity for public and expert input.

Yours sincerely

Qb

Charles Chauvel

Labour List MP based in Ohariu

Labour Spokesperson for Justice

Labour Spokesperson for the Environment



- Hon David Parker
Labour MP
09 November 2010 ' Shadow Atlorney-General,
. d Associale Finance, ACC,
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Dear Minister

Search and Surveillance Bill - Production and Examination Orders — SFO and Police

1.

2.

| write in an effort to reach a cross-party agreement on the issue of production and
examination orders.

Can | begin by thanking you far the constructive way in which Ministry and Law Commission
officials together with National Party select committee members have dealt with the many
complex issues that have arisen from the Search and Surveillance Bill {*S$SB") and the public
submissions therean.

Speaking for Labour, we believe it is important to strive for cross party agreement on core
institutional legislation which has enduring effect beyond the term of any government. This is
especially so where the intrusive powers of arms of State law enforcement agencies are
balanced against civil liberties. Achieving settled legislation in turn maintains public
confidence in, and cooperation with, our legal institutions and the rule of law.

You will be aware from your officials and National members of the select committee that as a
consequence of the thorough and cooperative process there is now substantial agreement
between the two main parties on virtually all aspects of the SSB. The notable exception is in
respect of the proposals to confer new powers on the Police to use production and
examination orders, and the related need to tidy up existing powers for the Serious Fraud

Office.

History

5.

The genesis of this lies in the proposal by the last government to merge the Serious Fraud
Office ("SFO") into a new Organised Crime and Serious Fraud Unit within the Police. At the
time the Law Commission advised the then cabinet that the SFO was in the habit of routinely
using their powers to use production and examination orders. These orders do erode the right
to silence, and should be used sparingly. They were never intended to be a substitute for
normal investigative practice, but rather were intended as a reserve power to be used to
unpick serious fraud when normal investigative means will not suffice. They enable
information to be gathered from, mainly, third parties who hold information as agents who owe
their principals a duty of confidence, but who are able to cooperate given the legal authority of
a production or examination order.

Largely because these powers had been overused by the SFO, the recommendation was not
to carry these powers over inlo the new combined agency. The proposal to completely
remove these powers was criticised. In response |, with the approval of my then cabinet
colleagues, went to see various Queen's Counsel in Auckland who worked on SFO cases. |
met with various prosecution and defence counsel. All of those | met with agreed the SFO



was overzealous in its use of their powers, but all but one also thought it would be wrong to
remove the power entirely. '

7. There was in the end widespread agreement that the power for the SFO should be
constrained but carried forward. We then in cabinet concluded that if the powers were
necessary in a constrained form for the SFO, then a constrained version of the powers was
justified for Police investigations of serious organised crime, some of which bears similarities
with the complexity of serious fraud and can be more pernicious.

8. You campaigned against the merger of the SFC into the Police, and upon election halted that,
The proposal to confer upon the Police powers to obtain production and examination orders
when investigating serious organised crime continued, and is being given effect to by the SSB.

Our concerns

9, Our concerns are three fold:

a. Media should be exempted. The recent use of a production order by the SFO
against the National Business Review was an example of this power being used
inappropriately without proper consideration of the damage to press freedom. This
highlights the anomaly which exists where the Evidence Act explicitly recognises the
public interest in protecting journalist's sources, while for production and examination
orders there is no recognition of that public interest and no such protection exists.
The SFO can internally issue such a notice and the NBR and its journalists are placed
in an invidious position. If the fourth estate protects their source they are in breach of
the law and at risk of fines of up to $40,000 or imprisonment.

This is bad law and shouid be fixed. The freedom of the press to invesligate and
report on issues of public interest is an important part of New Zealand's constitutional
settings. Putting the confidentiality of their sources at risk means that sources will be
less willing to confide in them in the future. This undermines the role of the fourth
estate and is to the detriment of the general public. It shows how careful we need to
be before conferring power of this kind to state agencies

by P S0
Production and examination orders should not be issued against the fourth estate,
who should be excluded from their ambit. A suitable definition of the media is in tHe
Evidence Act 2006. To leave this power as it stands is nonsensical given that it
effectively undermines the protections for media in respect of evidence at trial found in

the Evidence Act.

b. The SFO process should be as is proposed for the Police. The SFO use of
examination and production orders shouid be via warrants from judges {not registrars
nor by internal administrative act), as is proposed for the Police. The drafting for this
is already in the SSB. 1t can be easily applied to an amendment to the SFO
legislation via the SSB with the agreement of the house. Labour would agree to this.

c. The threshold for the Police is set very broadly. The proposed thresholds for the
alleged crimes in respect of which orders can be sought are offences with a maximum
penalty of 5 years imprisonment in a business context, and 7 years in a non-business
context. This is a very wide range of offences. When combined with the general
definition of what amounts to organised crime it means thal production and
examination orders can be sought in unduly wide circumstances given the



10.
11,

12.

13.

14.

15.

undermining of the right to silence that these orders entail. We would like you to
consider limiting the power for the Police to a more serious group of offences. We
would suggest a threshold of 10 years imprisonment, which would catch serious
organised offences involving drugs, violence or extortion, but would be happy to
consider other suggestions.

We would be grateful if you could consider these suggestions.

We understand you may wish the SSB to proceed through its remaining stages this year. We
are happy to cooperate to help achieve that if our concerns are addressed but we would be
concerned if legislation of this nature is pushed through all stages during urgency.

We propose to vote for the legislation at second reading. If appropriate amendments are
agreed at the committee stage, we will support the SSB at third reading. If not, we will be
required to oppose the SSB in its final reading.

Given the relevant interests of the Attorney General and the Minister Responsible for the SFO,
we have copied this letter directly to them in an effort to avoid delay.

I have also copied it to the Media Freedom committee, which includes representatives from
newspapers, television and radio, and has expressed a strong interest in the issues,

Lastly | have enclosed a copy of the front-page article from the latest issue of the Bulletin, the
Newspaper Publisher Association monthly publication. It is entitled “Freedom Threat” and
reports on media concerns following the recent SFO action in using a production order against
the NBR.

Yours sincerely

o,

Hon. David Parker

Hon. Chris Finlayson, Attorney General

Hon. Judith Collins, Minister Responsible for the Serious Fraud Office

Tim Murphy, Chairperson, Media Freedom Committee, c/- NZ Herald, Auckland



